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In the petition, petitioners alleged that
wfe, W was entitled to relief fromjoint and
several liability under fornmer sec. 6013(e),

. RC, with respect to their joint return for
1993. After trial, sec. 6015, I.R C, was
enacted into |law and fornmer sec. 6013(e), |I.R C
was repealed. Welected relief under subsections
(b) and (c) of sec. 6015, I.R C., in petitioners
posttrial brief. Thereafter, the Court issued
its first opinion which decided all of the other
issues in the case but reserved Ws qualification
for relief fromjoint and several liability in
order to give Wan opportunity to nake a record
to support her elections under subsections (b)
and (c) of sec. 6015, |I.R C. Subsequently, W
requested | eave to withdraw, w thout prejudice,
her elections for relief under sec. 6015(b) and

“Thi s opi nion suppl ements our opinion in Vetrano v.
Commi ssioner, T.C Meno. 2000-128.
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(c), I.RC, and chose not to present any
addi ti onal evidence regarding those issues.

R contends that Wshould not be permtted to

wi t hdraw, w thout prejudice, her elections under
sec. 6015(b) and (c), I.R C, and that Wis not
entitled to relief under either of those
provi si ons.

1. Held: Ws request to withdraw, w thout
prejudice, the issue of her qualification for
relief under subsections (b) and (c) of sec.
6015, I.R C, is denied. Wplaced those matters
inissue in this case. Sec. 6015(g)(2), |I.R C.,
prescribes the res judicata effect that a final
decision in this case wll have with respect to a
| ater election by Wunder sec. 6015, I.R C, and
precludes granting Ws request to w thdraw her
el ections w thout prejudice.

2. Held, further, Wdoes not qualify for
relief under subsection (b) of sec. 6015, |I.R C
nor has she shown that she neets the requirenents
of sec. 6015(¢c)(3)(A) (i), I.RC., in order to be
entitled to elect relief under sec. 6015(c),
. R C

John R Crayton, for petitioners.

Keith L. Gorman and John E. Becker, Jr., for

respondent.

SUPPLEMENTAL OPI NI ON

WHALEN, Judge: CQur Menorandum Fi ndi ngs of Fact and
Opinion of this case was issued as T.C. Meno. 2000-128
on April 10, 2000 (Vetrano I). In that opinion, we found
that M. Vetrano had earned unreported net incone in 1991,
1992, and 1993, from his business of dealing in used
aut onobil e parts, consisting primarily of paynents froma
conpany referred to as BMAP, that he is subject to self-

enpl oynent tax on the unreported net incone of his used
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aut onobi l e parts business, that the returns at issue are
subject to the fraud penalty under section 6663, and that
sone part of the underpaynent for 1993 is due to the fraud
of Ms. Vetrano. W also sustained respondent's

determ nation that petitioners had received unreported
paynments fromfour entities during the years in issue,

i ncluding a paynent of $1,035 from Canden City Probation

in 1993.
In Vetrano |, we did not consider Ms. Vetrano's
claimfor relief fromjoint and several liability under

former section 6013(e) and section 6015 of the Internal
Revenue Code. W reserved those issues in order to give
Ms. Vetrano an opportunity to make a record to support her
claimof eligibility for relief under section 6015, in view
of the fact that section 6015 was enacted after the trial
of this case. See Internal Revenue Service Restructuring
and Reform Act of 1998, Pub. L. 105-206, sec. 3201(a), 112
Stat. 734 (hereinafter the Act is referred to as RRA 1998).
Unl ess stated otherwise in this opinion, all section
references, other than references to section 6015, are
references to the Internal Revenue Code as in effect during
1993.

We nust now decide three issues in order to conplete

our opinion in this case. The first issue is whether to
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grant Ms. Vetrano's request to withdraw fromthe case,

wi t hout prejudice, the issue of Ms. Vetrano's eligibility
for relief fromjoint and several liability under fornmer
section 6013(e) and section 6015. The second issue is
whet her Ms. Vetrano is eligible for relief under section
6015(b), and the third issue is whether Ms. Vetrano is
eligible for relief under section 6015(c), as of the date

of her election or as of sone | ater date.

Backgr ound

Petitioners in this case make the foll ow ng
all egation: "For the tax year 1993 Ms. Vetrano asserts
the protection afforded to her * * * under the provisions
of 26 U . S.C. 86013(e)." Respondent denied that allegation

in the answer. Sonetine |ater, respondent served a request

for adm ssions on petitioners. Included in that request is
the follow ng specification: "Petitioner-wife is not
entitled to * * * [such] relief.” Petitioners denied that

specification in their response. The case proceeded to
trial on the basis of those pl eadi ngs.

In petitioners' posttrial brief, petitioners argued in
detail that "Ms. Vetrano qualifies for * * * relief under
26 U.S.C. 86013(e)". In addition, Ms. Vetrano el ected and

asserted that she is entitled to relief fromjoint and
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several liability under section 6015 wth respect to
petitioners' 1993 return.

In reply, respondent construed Ms. Vetrano's
posttrial brief as an election for relief under both
subsections (b) and (c) of section 6015. As to relief
under section 6015(b), respondent noted that petitioners
bear the burden of proving that Ms. Vetrano did not know,
and had no reason to know of the paynents by BMAP to her
husband, and respondent argued that the record contains
anpl e evidence to prove that Ms. Vetrano knew of her
husband's unreported i ncone from BMAP. Respondent al so
argued that it would not be inequitable to hold
Ms. Vetrano liable for the deficiency in tax for 1993.
Accordi ngly, respondent "determ ned that Ms. Vetrano is
not eligible to elect application of 86015(b) and therefore
denies her claimto Iimt her liability under that
section.”

As to relief under section 6015(c), respondent noted
that petitioners had not shown that Ms. Vetrano net a
threshold requirenent for eligibility, set forth in section
6015(c)(3)(A) (i), to elect section 6015(c) relief.
Respondent's brief states as foll ows:

Ms. Vetrano nade her election on page 12

of petitioners' brief. A copy of the divorce
petition filed on August 7, 1998 was attached
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to that brief. The brief also contains a
statenment that under |.R C. 86015(c)(3)(A) (i)
(I, Ms. Vetrano is "legally separated front
M. Vetrano.

* * * * * * *

Petitioner based her eligibility upon being
| egal |y separated from M chael Vetrano.
86015(c)(3) (A (i)(l). However, the nmere filing
of a divorce petition does not constitute |egal
separation. See Mrrrison v. Mrrison, 122 N.J.
Super. 277, 300 [sic]; 290 [sic] A 2d 741 [sic]
(Ch. 1972). Nor has she supplied any evi dence
to support the statenent in the brief that she
was so legally separated. For that reason, she
was not eligible to nake the el ection.

Respondent al so argued that Ms. Vetrano is not eligible
to elect relief under section 6015(c) because M. Vetrano
transferred assets to her as part of a fraudul ent schene
to avoid tax and, pursuant to section 6015(c)(3)(A)(ii),
an el ection under section 6015(c) by either of themis
invalid. Respondent raised other issues to defeat or to
limt relief under section 6015(c), including the
contention that Ms. Vetrano had actual know edge of the
itens giving rise to the deficiency with the result that
her el ection under section 6015(c) does not apply to any
part of the deficiency, see sec. 6015(c)(3)(C, the
contention that her share of the deficiency nust be

i ncreased by the value of any "disqualified asset” that was
transferred to her, sec. 6015(c)(4)(A), and the contention

t hat under section 6015(d)(3)(C "all of the unreported
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itens giving rise to the tax deficiency should be allocated
to her since she actively participated in the fraud."

Foll owi ng rel ease of Vetrano |, the Court issued an
order directing the parties to advise the Court of the
action necessary to decide the issue of Ms. Vetrano's
relief fromjoint and several liability with respect to
petitioners' joint return for 1993. Through her attorney,
Ms. Patricia Vetrano filed a response asking the Court
"to withdraw, w thout prejudice, her request that the Tax
Court rule whether or not she is entitled to * * * [such]
relief.”

In response to the Court's order, respondent asked
the Court not to permt Ms. Vetrano to wthdraw the issue
fromthe case without prejudice. According to respondent,
Ms. Vetrano "cannot w thdraw her * * * clai mbecause the
I nt ernal Revenue Service has al ready nmade a determ nation
that her claimis denied." Respondent al so asked the Court
to deny Ms. Vetrano's claimfor relief under section
6015(b) principally on the ground that there is sufficient
evidence in the record to show that at the tinme she signed
the return for 1993, she knew of each incone item giving
rise to the deficiency for that year.

I n di scussing section 6015(c), respondent repeated the

argunment made in respondent's reply brief that Ms. Vetrano
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had not established her eligibility to elect relief under
section 6015(c) because she had not established either that
she was no longer married to, or was |legally separated
from M. Vetrano at the tine she el ected under section
6015(c), nor had she established that she was not a nenber
of the same household at any time during the 12-nonth
period ending on the date she nmade her el ection under
section 6015(c). See sec. 6015(c)(3)(A(i). Respondent
al so repeated the argunents that Ms. Vetrano's el ection
under section 6015(c) does not apply to any part of the
deficiency because Ms. Vetrano had actual know edge of
all of the itens giving rise to the deficiency, see sec.
6015(c)(3)(C), that her share of the deficiency should be
i ncreased by the value of certain "disqualified assets"
that M. Vetrano transferred to her, sec. 6015(c)(4) (A,
and that Ms. Vetrano should remain jointly and severally
liable for the deficiency at issue because of her fraud,
see sec. 6015(d)(3)(C). Respondent did not repeat the
argunment that Ms. Vetrano is ineligible to elect relief
under section 6015(c) because assets were transferred to
her by her husband as part of a fraudul ent schene. See
sec. 6015(c)(3)(A) (ii).

Thereafter, the Court issued an order giving the

parties 30 days in which to request further trial in this
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case with respect to Ms. Vetrano's eligibility for relief
under section 6015. |In that order, the Court noted that if
further trial were not held, pursuant to the request of the
parties, then the case would remain submtted on the basis
of the existing record. Petitioners filed no report in
response to the Court's order and, thus, did not request
further trial.

Respondent's response to the Court's order "requests
that further trial be held as to Patricia Vetrano's
qualification to claimrelief under 86015(c), the val ue of
assets transferred to her under 86015(c)(4), and any ot her
facts the Court may need to nmake a decision on the nerits."
Respondent al so makes the foll ow ng concessi on:

I n addi tion, respondent now understands that

petitioners were divorced on February 2, 1999

and, to save tine, respondent would now concede

that she is now divorced and she is entitled to
make a claimunder |.R C. 86015(c)(3) (A (1).

Di scussi on

At the outset, we note that fornmer section 6013(e)
was stricken fromthe Internal Revenue Code upon the
passage of section 6015. See RRA 1998 sec. 3201(e)(1), 112
Stat. 740. This change applies to any tax liability which
arose after the date of enactnment of RRA 1998; i.e., July

22, 1998, or any tax liability which arose before such date
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but which remai ned unpaid as of such date. See RRA 1998
sec. 3201(g)(1), 112 Stat. 740. Follow ng passage of
section 6015, petitioners could no |onger seek relief from
joint and several liability for Ms. Vetrano with respect
to their joint return for 1993 under fornmer section

6013(e). See King v. Conmm ssioner, 115 T.C 118, 121

(2000); Butler v. Conmm ssioner, 114 T.C. 276, 282 (2000);

cf. MIler v. Conm ssioner, 115 T.C 582 (2000).

As nentioned above, Ms. Vetrano elected relief under
section 6015 in petitioners' posttrial brief. Petitioners
entire argunent regarding Ms. Vetrano's eligibility for

relief under section 6015 is as foll ows:

Should this Court determne that M. Vetrano
recei ved the income fromBMAP in 1993 and t hat
Ms. Vetrano is not entitled to the protection
afforded to her under 26 U . S.C. § 6013(e),

Ms. Vetrano hereby elects relief fromthe joint
liability on the 1993 return under 26 U. S.C. 8
6015. A copy of that provision is attached as
Exhibit "A". Pursuant to 8 6015(c)(3)(A) (i)(l1),
Ms. Vetrano is "legally separated front

M. Vetrano. Attached as Exhibit "B" is a copy
of the divorce conplaint which was fil ed agai nst
her husband in the Canden County Superior Court
on August 7, 1998. [Enphasis supplied.]

Petitioners did not seek to formally anmend their petition
to include relief under section 6015 as an issue in this
case, but the parties and the Court have treated it as

havi ng been placed at issue. |In these circunstances, we
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treat Ms. Vetrano's election of relief under section 6015
as an anmendnent to the petition placing section 6015 at

i ssue in these proceedings. Cf. Corson v. Conm Ssioner,

114 T.C 354, 363-364 (2000); Charlton v. Conm Ssioner,

114 T.C. 333, 338-339 (2000).

The first issue for decision in this Suppl enental
Qpinion is Ms. Vetrano's request to withdraw, w thout
prejudi ce, the issue of whether she is entitled to relief
fromjoint and several liability under section 6015. By
asking to withdraw this issue "without prejudice", it is
evident that Ms. Vetrano wants to preserve her right to
el ect relief under section 6015(b) or (c) at a later tine.

In considering Ms. Vetrano's request, we note section
6015(g) (2), which provides as foll ows:

Res judicata.-—-In the case of any el ection

under subsection (b) or (c), if a decision of a

court in any prior proceeding for the sanme

t axabl e year has becone final, such decision

shal | be concl usive except with respect to the

qualification of the individual for relief which

was not an issue in such proceeding. The

exception contained in the precedi ng sentence

shall not apply if the court determ nes that the

i ndi vi dual participated nmeaningfully in such

prior proceeding.

The above provision prescribes the effect that a final

court decision for a particular taxable year will have on

a subsequent el ection by the taxpayer under subsection (b)
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or (c) of section 6015 for the sane taxable year. By its
terns, an individual cannot nmake an el ection under section
6015(b) or (c) for any taxable year that is the subject of
a final court decision, unless the individual's qualifica-
tion for relief under section 6015(b) or (c) was not an
issue in the prior court proceeding and the individual did
not participate neaningfully in the prior proceeding. See
sec. 6015(g)(2). Stated differently, an individual who
partici pated meaningfully in a court proceeding is
precluded fromelecting relief under section 6015(b) or
(c) for the sane taxable year after the decision of the
court becones final, whether or not the individual's
qualification for relief under section 6015(b) or (c)
was an issue in the prior proceeding. See sec. 6015(g)(2).
Section 6015(g)(2) was originally enacted as section
6015(e) (3)(B) by RRA 1998 sec. 3201(a), and, as nentioned
above, becane effective as to any liability for tax that
remai ned unpaid as of the date of enactnent of that Act,
July 22, 1998. See RRA 1998 sec. 3201(g)(1). As
originally enacted, this provision was expressly applicable
only to decisions of this Court. See forner sec.
6015(e)(3)(B), as enacted by RRA 1998. In considering
techni cal anendnments to RRA 1998, Congress wanted to nake

it clear that a petition for review by the Tax Court, as
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provi ded by section 6015(e), sonetinmes referred to as a
st and- al one proceedi ng, was not the exclusive procedure for
review of issues involving section 6015 but was an
addi tional avenue "by which innocent spouse relief could be
considered.” See H Conf. Rept. 106-1033, at 1023 (2000).
To effectuate that intent, Congress deleted the reference
to the Tax Court in the above res judicata provision so
that it would apply to a final decision of any court, and
Congress noved the provision fromsubsection (e) of section
6015, which applies only to the Tax Court, to subsection
(g). See Consolidated Appropriations Act, 2001, Pub. L
106- 554, sec. 1(a)(7), 114 Stat. 2763. (Hereinafter
referred to as Consolidated Appropriations Act, 2001).
Thi s anendnent to RRA 1998 becane effective on Decenber 21,
2000. See id., sec. 313(f), 114 stat. 2763A-643.

I n discussing the proper tinme to elect relief under
section 6015, the conference report that acconpanied the
Consol i dat ed Appropriations Act, 2001, states as foll ows:

Congress did not intend that taxpayers be

prohi bited from seeki ng i nnocent spouse relief

until after an assessnent has been made; Congress

i ntended the proper tinme to raise and have the

| RS consider a claimto be at the same point

where a deficiency is being considered and

asserted by the IRS. This is the | east

di sruptive for both the taxpayer and the IRS

since it allows both to focus on the innocent

spouse issue while also focusing on the itens
that m ght cause a deficiency. |t also permts
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every issue, including the innocent spouse iSssue,
to be resolved in single adm nistrative and
judicial process. The bill clarifies the
intended tinme by permitting the el ection under
(b) and (c) to be nmade at any point after a
deficiency has been asserted by the IRS.

[ Emphasi s suppli ed. ]

H Conf. Rept. 106-1033, at 1023 (2000). Thus, Congress
expressed the view that taxpayers should be limted to a
single adm ni strative and judicial process to resolve

i ssues under section 6015.

Before section 6015(g)(2) and its predecessor were
enacted, if a court decision had beconme final as to a
particul ar taxable year, the taxpayer could be barred under
the doctrine of res judicata fromseeking relief fromjoint
and several liability in a later proceeding for the sane

taxabl e year. See, e.g., United States v. Bryant, 15 F. 3d

756, 758 (8th Cr. 1994); United States v. Shanbaum 10

F.3d 305, 313-314 (5th Gr. 1994); United States v.

Hel m ck, 58 AFTR2d 86-5280, 86-1 USTC par. 9450 (M D. Pa.

1986). See generally Conm ssioner v. Sunnen, 333 U S. 591

(1948). This was true whether or not relief fromjoint and

several liability had been an issue in the prior court

proceeding. See United States v. Shanbaum supra. Section
6015(g)(2) and its predecessor change the result that
obt ai ned under prior law by permtting an individual who

had not participated neaningfully in the prior court



- 15 -
proceeding to elect relief under section 6015(b) or (c), as
long as the individual's qualification for relief under
section 6015(b) or (c) was not an issue in the prior court
pr oceedi ng.

Petitioners raised Ms. Vetrano's qualification for
relief under both section 6015(b) and (c) as an issue in
this proceeding. Section 6015(g)(2) governs the effect
that a final decision in this case will have on a later
el ection by Ms. Vetrano under section 6015(b) or (c).

We have no authority to override section 6015(g)(2) or
vary its terns. Thus, we have no authority to grant

Ms. Vetrano's request for |leave to withdraw her el ection
under section 6015 as an issue in this case "w thout
prejudi ce". Accordingly, we consider Ms. Vetrano's

el ection of relief fromjoint and several liability under
section 6015. Moreover, the concerns about judicial
econony as expressed by Congress in the |egislative

hi story, the Consolidated Appropriations Act, 2001, quoted
above, and fairness to the parties support our reaching the
i ssue on the nmerits.

I n maki ng her el ection under section 6015,

Ms. Vetrano did not limt the election to subsection (b)
or subsection (c). W shall treat it as an election under

bot h subsections. The second issue in this Suppl enental
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Qpinion is whether Ms. Vetrano is eligible for relief
under section 6015(b). Section 6015(b) is applicable to
all joint filers who elect relief under that subsection and
who establish that they neet the four other requirenents
set forth therein. The other requirenents are simlar to
the requirenents that were prescribed by forner section

6013(e). See Butler v. Conmm ssioner, 114 T.C at 283.

One of those requirenents is that the individual
seeking relief under section 6015(b) establish "that in
signing the return he or she did not know, and had no
reason to know' that there was an under st at enent
attributable to the erroneous itens of the other spouse.

Sec. 6015(b)(1)(C; see Cheshire v. Comm ssioner, 115 T.C

183, 192-193 (2000). Notw thstanding the individual's
knowl edge or reason to know of some part of the
under st atenent, section 6015(b)(2) permts the individual
to qualify for relief as to the remai nder of the
understatenment, if the individual establishes that in
signing the return he or she did not know, and had no
reason to know, the extent of the understatenent. See sec.
6015(b). In that case, the individual will be relieved of
l[tability for tax "to the extent that such liability is

attributable to the portion of such understatenent of which
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such individual did not know and had no reason to know. "
Sec. 6015(b)(2).

We agree with respondent that the record of this case
denonstrates that Ms. Vetrano knew of the portion of the
understatenent that is attributable to the paynents
received fromBMAP. Petitioners admtted that "petitioner-
wfe was aware of all the paynents that BMAP nade to
petitioner-husband.” As to the renainder of the
understatenent, petitioners failed to introduce any
evi dence to show that Ms. Vetrano did not know and had no
reason to know of the unreported paynent from Canden City
Probation. Therefore, we agree with respondent that
Ms. Vetrano is not eligible for relief under section
6015(b) as to any part of the understatenent.

As to relief under section 6015(c), the third issue
in this Supplenmental Opinion, section 6015(c)(3)(A) inposes
certain conditions for eligibility to elect relief under
t hat subsection. To neet the first such condition, the
t axpayer nust prove that he or she is no |onger married to,
or is legally separated from the person with whomthe
joint return was nmade, or nust prove that he or she was not
a nmenber of the same household with such individual during
the 12-nonth period ending on the date the election is

filed. See sec. 6015(c)(3)(A)(i).
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As to this first condition for electing relief under
section 6015(c), petitioners' posttrial brief states as
fol |l ows:

Pursuant to 86015(c)(3) (A (i)(l), Ms. Vetrano is

'legally separated from M. Vetrano. Attached

as exhibit "B is a copy of the divorce conplaint

whi ch was filed agai nst her husband in the Canden

County Superior Court on August 7, 1998.

The conplaint for divorce attached as exhibit B to
petitioners' brief purports to have been filed in the State
court 12 days before the date on which petitioners
posttrial brief was filed in this Court. There is no

evi dence that Ms. Vetrano was divorced from M. Vetrano
or becane legally separated from hi mduring that 12-day
period. Furthernore, petitioners do not allege that

Ms. Vetrano was not a nenber of the sanme househol d as

M. Vetrano during the 12-nonth period ending on the date
of her election under section 6015(c). In this regard,

we note that, according to the conplaint for divorce,

Ms. Vetrano sought a divorce on the grounds of extrene
cruelty, pursuant to N.J. Stat. Ann. sec. 2A: 34-2(c)

(West 2000). She did not seek divorce on the grounds of
separation for a period of at | east 18 or nore consecutive

nmont hs, a separate ground for divorce under the New Jersey
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divorce statute. See N.J. Stat. Ann. sec. 2A 34-2(d) (West
2000) .

The | anguage of section 6015(c)(3)(A) (i) nakes it
clear that this eligibility requirenment nust be net as of
the date the election is filed. Section 6015(c)(3) (A
(1)(1) states that the el ecting spouse nust be divorced or
|l egally separated "at the tine such election is filed" and
section 6015(c)(3)(A)(i)(Il) states that the electing
spouse nust not have been a nenber of the sane household
wi th the nonel ecting spouse "during the 12-nmonth period
ending on the date such election is filed". If the
t axpayer does not neet one of those requirenents as of the
date of the election, then the taxpayer is not eligible to
el ect relief under section 6015(c). See sec. 6015(c)(3)
(A(i). In that event, it would appear that the taxpayer
must file a second el ecti on when he or she neets the
requi renents of section 6015(c)(3)(A) (i).

There is no basis in the record of this case for the
statenent in petitioners' posttrial brief that Ms. Vetrano
was legally separated from M. Vetrano at the tine
petitioner's posttrial brief was filed and her el ection
under section 6015(c) was made. Furthernore, there is no
evi dence to show that Ms. Vetrano was no |longer married to

M. Vetrano on the date of her election, nor is there
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evi dence to show that she had not been a nenber of the sane
household as M. Vetrano during the 12-nonth period ending
on the date of her election. Therefore, we agree with
respondent that, as of the date on which Ms. Vetrano filed
her el ection under section 6015(c): "She was not eligible
to make the election.” It is unnecessary for us to
consider the other points raised in respondent's reply
brief regarding Ms. Vetrano's el ection under section
6015(c) .

As noted above, in response to the Court's order
giving the parties 30 days in which to request further
trial, respondent alleges that petitioners were divorced
after the date on which petitioners filed their posttri al
brief, and, as of that |later date, Ms. Vetrano net the
requi rement of section 6015(c)(3) (A (i)(l) and was
eligible to el ect under 6015(c). Respondent argues that
the Court should permt the parties to present evidence
concerning the date of Ms. Vetrano's divorce because:
"Even if the initial claimcould not be decided on the
basis that it was premature, this new evidence would cure
t hat problem"”

We agree with respondent that if Ms. Vetrano becane
eligible to elect relief under section 6015(c) after the

date of the first election, then she could make a second
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el ection under section 6015(c) and place the issue of her
eligibility for relief under section 6015(c) before the
Court in these proceedings. W have given her anple
opportunity to do that. However, the el ection under
section 6015(c) is Ms. Vetrano's to make, and she has nade
it clear that she does not seek to nmake a second el ection.
See sec. 6015(a)(2). W suspect that Ms. Vetrano did not
make a second el ection because there would be little to
gain froma second election. In Vetrano I, we found that
sone part of the underpaynent for 1993 was due to
Ms. Vetrano's fraud based on the fact that "she was aware
of the paynents received from BVMAP during 1993, and she
pl ayed an inportant part in converting the checks received
fromBVMAP to cash.” Wre we to reach the nerits of
Ms. Vetrano's el ection under section 6015(c), we, no
doubt, would find her election invalid as to the paynents
from BMAP because she had "actual know edge"” of those
paynments. See sec. 6015(c)(3)(C). Having failed to nmake a
second el ection during these proceedings, if Ms. Vetrano
attenpts to make an el ection under section 6015(c) after

the decision in this case becones final, then
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the effect of the Court's decision in this case will be
governed by section 6015(g)(2), as discussed above.

On the basis of Vetrano | and the above di scussi on,

Deci sion will be entered

for respondent.




